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ATTORNEYS AT LAW

NEW YORK MEDICAID GUIDE

Areas of practice:
Accidents/Personal Injury
Corporate/Business/LLC

Criminal/Traffic/DWI
Divorce/Custody/ Support
Elder Law/Guardianships

Landlord/Tenant
Matrimonial/Family Law
Municipal Law
Not-for-Profit Corporations
Probate/Estates

Real Estate
Trials/Appeals
Wills/Trusts

1. What is Medicaid?

Medicaid provides payment for institutiorearhd community-based care for eligible
persons who are treated by participaiimgfitutions and practitioners. Medicaid
covers nursing home care and all othedio@ care including home care, acute
hospital care, physicians and pharmacy.

2.  When is a person over age 6éligible to receive Medicaid?

Medicaid is a means-tested, needs-aggegram with limitations on income and
resources. Anyone who meets the income r@source limitations is eligible to
receive Medicaid.

3.  Availability of income/resources (&sets): What are the current asset
and income levels that dbw Medicaid eligibility?

INCOME: Income is broadly interpretednd includes earned and unearned
income and most government benefits.

The current monthly income limit forfamily of one seeking community based
Medicaid (i.e., care in the home)#845

The current monthly incomentiit for a spouse of an applicant seeking coverage for
nursing home care $&3,022.50

Batavia Office: 113 Main St. Batavia, NY 14020
Buffalo Office: 70 Niagara St. Buffalo, NY 14202
Clarence/Williamsville Office: 8207 Main St, Ste. 13, Williamsville, NY 14221
Niagara Falls Office: 7150 Porter Rd., Niagara Falls, NY 14304
Rochester Office: 70 Linden Oaks, 3™ Floor, Rochester, NY 14625
West Seneca Office: 3686 Seneca St., West Seneca, NY 14224
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RESOURCES: The resource or asset limit fofaamily of one seeking community
based Medicaid (i.e., care in the home§ig,850plus$1,500in a separate burial
account.

The spouse of an applicant seeking cage for nursing home care is allowed
betweerts74,820and$120,900n resources, pludl,500in a burial account.

Income and resource levels aubgct to yearly adjustments.
4.  What resources are not counted whedetermining Medicaid eligibility?

Exempt from inclusion in the Medicaid eligibility resource limit &8210,000

equity in your family residence; irregable pre-paid burial expenses; personal and
household property; one automobile; ang &fe insurance policies with a face
value of less thafi1,500

The family residence must blee primary residence ofahapplicant, and/or his or
her spouse or minor or disabled childmky be a one, two, or three family house,
and also includes any attached propertyortiter to qualify as the family residence
(referred to by Medicaid as “homesteadfje home must be necessary and
appropriate to the applican.herefore, if an individual with no spouse and/or no
minor disabled child enters a nursing hoamel is not medically expected to return
home, he or she would no longer have aengpt homestead due to the fact that the
home would no longer be “necessary or appropriate” for that individual. It would
then be treated as an availableotgse for Medicaid eligibility purposes.

5. How can an individual whose incone exceeds the Medicaid limit still
gualify for Medicaid?

As discussed above, the income limits $8d5for a family of one, an$3,022.50

for a community spouse of the Medicaid bggnt. If the individual has otherwise
met Medicaid eligibility requements, that individual would have to contribute any
income over these amounts toward the ocbshe care of the institutionalized
individual on a monthly basis.

6. What are Department of SocialServices’ (DSS) requirements to
determine Medicaid eligibility for long-term care?

In order to qualify for Medicaid in Nework State, the following must apply:
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(@) The applicant must be a rdsnt of New York State;
(b)  The applicant must me#te current monthly income limit subject to
the contribution discussed above; and
(c) The applicant must meet thesource limits discussed above.

7.  Whatis “spending down"?

If the value of the applicant’s resaess are over the allowed amount, that
individual would be expected to use hisher assets to pay for his or her long-term
care, or “spend down” for care until histoer resources were depleted to the
resource exemption amount applicable to that person. In other words, the
individual is spending down his or hassets to meet the eligibility resource
requirement.

8. What are DSS transfer of asset rules?

Any asset transferrddr the purpose of qualifying for Medicaisl considered an
impermissible transfer of assets for wha penalty is imposed. Any transfer of
assets for which the transferor does noenee “fair market vlue” is considered a
transfer for the purpose of qualifying fietedicaid unless it can be proven that the
transfer was made for another purpose.

Any transfer or sale of an asset forigfhthe applicant receives the fair market
value, no penalty p@d will be imposed.

For transfers mad exclusively feome purpose other than qualifying for
Medicaid,no penalty period will benposed. An example of this type of transfer
would be to repay an outstanding debt, oa gsft for a specific purpose, or a gift
as part of a long-established pattern of gift-giving.

A period of ineligibility (“penalty period' will be imposed for any transfers of
assets which do not meet the above critefigoeriod of ineligibility for Medicaid
institutional services will rgult from these transferdedicaid will calculate the
period of ineligibility by the following statory formula: the dollar value of the
transfer divided by the average montbbst for one month of nursing home care
equals the number of months of ineligtly for Medicaid institutional services.
The average monthly cost of care YWwestern New York is current§10,078
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For example, if Mr. Smith give$100,78Qo0 his son as a gift, Medicaid will
calculate the period of ineligibility by diding the gift amount by the average
monthly cost of nursing home cg®10,78() to equal the number of months of
penalty:$100,780/10,786 10 months.

There is a 60-month look-back period fortedinsfers of assets. For transfers made
on or after February 8, 200fhe penalty period starts time first day of the month
after which assets have been transferrede&s than fair market value, or the first
day of the month the institutionalizewividual is receiving nursing facility

services for which Medicaid would laevailable, which is later.

Any transfer of assets between spousesrs no penalty period. However, any
transfer by either spouse to a third panill create period of ineligibility for the
institutionalized spouse, subject to the transfer rules stated above.

9. Can | give my home to my son/daghter so the nursing home won't take
it?

The transfer of a personal residence walulein a period of ineligibility unless the
personal residence is transferredite of the following individuals:

e A spouse of the individual;

¢ A child of the individual who is under 21 or certified blind or
permanently and totally disabled;

e The sibling of an individual who has aquityinterest in the home, and
was residing in the home for at least gear immediately before the date of
institutionalization; or

e An adult, non-disabled son or daughtéro is residing in the home for at
least two years immediately before théedaf institutionalization, and who was
providing careto the individual which permittelim or her to reside at home.

An “equity interest’is defined as having an ownership interest in the property as
evidenced by being named on the deedirtgpaid monthly mdgage payments

or having made capitanprovements. Providing care”is defined as making
arrangements or actively participating ie #rrangement for careither directly

or indirectly, full time or part time.
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10. Can | sell my home to my sonlaughter for less than its full value and
still get Medicaid?

Any transfer for less than full value is subject to imposition of a period of
ineligibility calculated on the differendeetween what full market value of the
asset was and the amouwvitich the individual received for the asset.

11.  Will Medicaid pay for home care?
Medicaid home care services include:

Part-time or intermittent nursing;
Home health aide services;
Physical, speech, and occupational services;
Personal care services;
e Care provided through the long-term health care program (“nursing
without walls”).

To obtain these services, one must haveitten order for a plan of treatment by
his or her physician, and must pas$wursing assessment” and a “social
assessment”, which will assdabe individual's need for and appropriateness of the
care. The plan of tre@ent must be approved by the provider prior to
commencement of the home care services.

Most importantly, the avage net monthly cost tfie proposed care is then
compared against the@age monthly cost in a residah facility to determine if
the plan of care is costfective. If the average mahmly cost of the home care
exceeds 90% of the cost of institutiozalion, the home care will be denied in
favor of placement in a facility, subjectd¢ertain exemptions, which are stringent.

12. How do Medicaid rules differ fora single person and a married person
whose spouse is still living in the community?

A single individual applying for nursingome coverage is allowed to ke&4,850
in resources an#i50in monthly income and be elie for Medicaid. A married
person in the community islawed to keep a maximum &120,900in resources
and$3,022.50n income monthly.
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The residence of a single individuahawill not return home will become an
“available” resource for Medicaid qualifying purposes. An institutionalized
married person who will never return hone¢ains the exemption on his or her
personal residence as long as the community spouse lives there.

MEDICAID TRUSTS
1. What is a Medicaid trust?

A Medicaid trust is a trust established by an individual usually for him/herself or
for the individual and spouse which contaiesns that make the assets transferred
to it “unavailable” to pay for the indidual and/or his spouse’s home care or
nursing home care.

2.  Why create a Medicaid Trust?

Transferring assets to a Medicaid Trust is an effective strategy for protecting an
individual’s assets from the high cagthome care and nursing home care.

3. Can I change my mind after Icreate a Medicaid Trust?

Generally, no. A Medicaid Trust is an irre@able trust. Except in rare cases, it
cannot be revoked or anded, nor can assets be $fanred from it back to its
creator.

4, How are assets managed whegmart of a Medicaid Trust?

Assets are managed by a person chbgehe creator of the trust known as the
“trustee”. S/he has a duty to act in the betgrest of the trust beneficiaries. The
creator of the trust may give the trusteey broad or very narrow powers. The
trustee has the duty to invest the trust assets wisely.

5.  Who can be a trustee for a Medicaid Trust?
e The creator of the trust may nameyane to be a trustee, however, an

individual under age 18, incompetents, nondxlary aliens, and felons are not
eligible.
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e The trustee should be someone thatdreator of the trust feels is a
mature and responsible pens He or she shouldsa have at least some
business and investment experience.
e The creator of a Medicaid trust may not be its trustee.

6.  Are Medicaid Trust assets considred when Medicaid eligibility for
Long-Term Care is evaluated?

If at least 60 months has passed since $keta were transfeddo the Medicaid
Trust, the assets are not considered. Hmwehe income earned by the assets is
considered.

7.  What are the advantages otreating a Medicaid Trust?

e Transferring assets to a Medicdidust is an effective strategy for
protecting assets.

e The trustee must act in the best ins¢i& the trust beneficiaries and must
invest the trust assets wisely.

e Qutright transfers may not be appriape because thesre no children or
close relatives, or a person may not ctatgly trust an ultimate beneficiary or
may doubt his maturity, wisdom or ability to manage the assets.

e The use of a trust may reduce the tiamel expense associated with the
administration of a person’s estate.

e The use of a trust may save ino®, gift and/or estate tax.

8.  What are the disadvantages ofreating a Medicaid Trust?

e A Medicaid Trust is irrevocable. Ondds created it cannot be revoked
or amended, nor can assets bedfamed from it back to its creator.

e The creator of a Medicaid Trust is generally entitled to only the income
generated by the trust assetst the assets themselves.

e The transfer of assets to a Medicardist is subject to a 60-month look
back period.

¢ |RAs and certain pensions cannottiensferred to a Medicaid Trust.

e The drafting of a Medicaid Trust rmore expensive that outright
transfers. There amdso certain ongoing admstrative responsibilities.



